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SUMMARY

A Legislative Study on the Remedies for Environmental Pollution

Kang, Hong Kyoon
Department of Law
Graduate School

Cheju National University

Supervised by Professor Dr. Han, Sam In

These days environmental problems have been in serious condition so that
we don’'t need to put any more emphases on: those problems. Unthoughtful
development and irresponsible consumption are making environmental
protection harder and harder and a variety of conflicts involved in damage
caused by environmental pollution are making society much harder and
gloomier.

Environmental pollution will damage not only a certain local place or an
individual but also the whole country and pose a serious threat to the
mankind’s future environment. Therefore efforts are to be made to swiftly
solve pollution problems and restore polluted conditions into the original ones
as well as possible and ultimately there is a need of a comprehensive and
specific environmental policy of the country to beforehand control properly so
that pollution damage won’t happen. Since environmental pollution means that
over a long period of time pollutants has caused damage to people’s health
and properties via environmental media such as air, water or land, it’s hard
to tell whether or not faults of the polluters as well as the causality between
the facilities and damage. It's not easy even to tell specifically who the

polluter is and who the victims are. Environmental pollution damage has
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structures too hard and complicated to solve its own problems in light of the
principle of the compensation for damage of conventional private law.
Theories have been being developed to cover any kind of environmental
pollution remedies. Yet so far, none of them are satisfactory. As for
environmental pollution damage, it’s hard to prove the causality and it's also
hard for a victim to cope with dispute settlement by putting in lots of time
and money facing the concerned enterprise.

The purpose of this thesis is to recognize the limit of judiciary relief with
regard to the peculiarity of environmental pollution damage and find out best
solutions for the preparation of affirmative relief policy. For the purpose I
looked over the significance and peculiarity of environmental pollution and
studied the problems that are likely to take place when the general liability
theories of the civil code such as the principle of liahility for negligence,
illegality theory and causation theory are integrated with theories for damage
claim on environmental pollution. The study has proven that the theoretical
structures based on the theory of torts, which have perpetrator’s intentions
and faults as its requirements, are short of specified feasibility in the field of
the thoery of responsibility for risk and compensation in regard to the
non—negligence responsibility unexpected when modern civil law was enacted.
The civil law of our country provides that life disturbance of adjacent land
can be prohibited, with regard to environmental pollution and that the
compensation can be claimed when damage is caused by environmental
pollution. The fundamental law for environmental policies also provides the
principle of non-negligence responsibility so that the compensation have to be
made once the damage is caused even when the perpetrator enterprise has no
fault.

With only these regulations, however, we cannot perfectly relieve
environmental pollution damage, which is different from general torts. As a
consequence, legislative solution is to be required. Legislative solution for
environmental pollution damage claim may be examined largely divided into
three fields. Firstly, indemnification law against environmental pollution
damage needs newly enacting, which may resemble the German UmweltHG,

because of the peculiarity of environmental pollution damage of which
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causality is hard to prove. In this law there are considered to be provisions
concerning risk liability, result liability, claim for information, claim for
inspection, inference of causality and security liability. A indemnification law
against environmental pollution damage was drafted by a few members of the
previous 15th national assembly but was not tabled during the session and
automatically abrogated and aborted. The instruction of medical insurance-like
environmental insurance should be taken Into account, to protect both
enterprises causing pollution and likely individual victims at the same time.
Whether as a form of enforced insurance or selective(voluntary)
Insurance, environmental insurance may lay the foundation for sustainable
development of the national economy by securing a variety of environmental
risks and protecting from large companies to small businesses to individuals
from enormous liabilities caused by disastrous environmental pollution
damage. But just one thing must be considered. In the medical insurance
system of the United States, there happens to be going-bare phenomenon
among American medical doctors. We should make it be our sea mark and
cross—check beforehand to properly control insurance payment problems so
that we can prevent environmental insurance from going bankrupt. Secondly,
article 217 of the civil law, which provides the relationship among the
adjacent properties and may be the ground for preadjusted claim on
environmental pollution damage, is required to be revised according to time
change. Articles 31, 32 and 7 of the fundamental law for environment policies
are also considered to have to be tuned up. Since article 32 of the
fundamental law for environment policies provides joint liability of business
sites but strict joint liability is likely to lead to excessively harsh result on
small scale entrepreneurs, the principle of restitution according to market
share can be considered to be introduced, which is recognized as the case in
the United States. Thirdly, the time is considered to have come when
class—action suit like the ones in the United States or Germany must be
introduced to our country’'s lawsuit proceedings because of the nature of
environmental pollution which produces not a few victims. It's because to
guarantee the realization of environmental responsibility, not only substantive

law but also procedural improvements are required. These procedural tasks
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are mostly involved in suing and summarized as the enlargement of the
party—qualification and the introduction of class action. Class action may have
some demerits as well as lots of merits but must be a considerably efficient
system for settling group disputes on environment. When it comes to the
legislation of class action, it is considered to have to be drafted according to
our law culture after closely examining American class action and German

group-suit system, picking up the merits of both procedures.
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