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<ABSTRACT>

A Study on the Medical Dispute Mediation System

Choi, Youn—-Suk
Department of Law
Graduate School
Jeju National Univ.

Directed by professor Kim, Dae Kyung

With the development of medical technologies, the quality of medical
services 1s being greatly improved in modern society. With a huge increase in
the number of novel operation methods and surgical procedures where
high-tech medical devices, new drugs and new technologies are used, and
furthermore the emergence of telemedicine which integrates information and
communication technologies and robot technologies with medical technologies,
doctors provide patients far away from them with non-confrontational medical
treatment services including surgeries in the modern world. Consequently, it
1s expected that the cure of diseases will become easier along with a
decrease in the number of medical accidents. However, since medical
treatment features invasiveness and unexpectedness, medical accidents are
unavoidable against patients’ expectations no matter how advanced medical
technologies become.

Despite medical services of good quality being provided today, the number
of medical disputes continues to increase, with an increase In medical
treatments due to expanded opportunities for medical care or a loss of trust
between doctors and patients. Such medical disputes lead doctors to practice
defensive medicine and increase social costs, which eventually has a harmful

influence on people’s lives and health.
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Therefore, there is a necessity for a medical dispute resolution system
which satisfies both health care providers and patients through a quick, fair
and efficient resolution of medical disputes. In this context, the Medical
Dispute Mediation Act was enacted on Apr. 7, 2011, and the Korea Medical
Dispute Mediation and Arbitration Agency was established for the resolution
of medical disputes on Apr. 8 2012 and thus initiated medical dispute
mediation business.

In this paper, problems of the medical dispute mediation system are being
pointed out with improvement plans for them being proposed, based on an
examination of the contents of medical accidents and disputes and the status
of medical dispute mediation systems in the leading countries including the
United States, Germany, Japan and China, which focuses on the status of
medical dispute mediation system and cases of mediation in Korea.

The following problems in actual practice and legal system have been
deduced based on an examination of the business of the Korea Medical
Dispute Mediation and Arbitration Agency for the past eight years, the
features of mediation system, mediation procedures, etc. First, the Medical
Dispute Mediation Act has a provision on the confirmation of a respondent’s
intention to accede to mediation which allows the respondent’s rejection
against a victim’s petition for mediation with the Agency, which impedes the
activation of the Agency. Second, the Medical Dispute Mediation Act
stipulates the constitution of the Medical Malpractice Appraisal Board in the
Agency for direct performance of mediation business with 5 appraisers
including 3 non-medical experts comprising an appraisal panel, which leaves
the expertise of the panel open to question. Third, the medical profession has
huge dissatisfaction and distrust with the operation of mediation system in
the Agency, and such conflict and confrontation between the medical
profession and the Agency is one cause of impediment to the activation of a

mediation system. Fourth, the application of a compensation system for
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inevitable medical accidents is limited to some cases of medical accidents
related to childbirth, which is too narrow. Fifth, in case of a clause on
advances for damages, the Act provides that a medical institution shall
burden an advance for damages, which caused repulsion of the medical
profession along with the issue of unconstitutionality proposed by medical
institutions. Sixth, the range of the application of an exceptional clause on
criminal punishment 1s too narrow to achieve its legislative purpose.

With the above problems identified, the following improvement plans are
proposed in this paper. First, since the provision on the confirmation of
intention to accede to mediation which 1is the prerequisite for the
commencement of mediation proceedings in the Agency prevents the
activation of a mediation system, it needs to be abolished upon complete
introduction of automatic commencement of mediation. In case of difficulties
in complete introduction, the range of cases subject to automatic
commencement of mediation needs to be extended gradually through a
reduction in the requirements of automatic commencement, an ex officio
commencement or consent accreditation system, etc. Second, considering the
significance of expert knowledge and experience in mediation business,
medical experts need to comprise a majority of appraisal panel members.
Third, a positive attitude is required of the Agency to solve problems based
on contemplation on complaints and reflection of opinions from the medical
profession and thus settle conflicts between the medical profession and the
Agency. Fourth, to overcome the limited application of a compensation system
for inevitable medical accidents to medical accidents related to childbirth, the
range of its application needs to be extended through a reduction in the
requirements of compensation. Fifth, the purpose of a clause on advances for
damages, quick termination of medical disputes and immediate recovery of
damages, 1s still effective and thus needs to continue. Sixth, an exceptional

clause on criminal punishment needs to be revised to allow medical
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professionals to provide stable medical care activities free from the burden of
criminal punishment. However, since a direct extension of the range of
application of the clause is expected to have severe side effects, there is a
need for a phased improvement with an arbitrary or mandatory exemption
from punishment, restriction of prosecution regarding certain cases of medical
accidents, etc.

In this paper, harmful influences of medical disputes and problems in the
resolution of medical disputes through litigation have been examined, medical
dispute mediation systems in other countries have been reviewed for the
purpose of seeking strategies for a quick, fair and efficient resolution of
medical disputes, and the current status, problems and improvement plans of
a mediation system under the Medical Dispute Mediation Act in Korea have
been studied. For the improvement of systems in the Mediation and
Arbitration Agency and its development in the future, in—depth studies on
examples of medical dispute need to be conducted based on the analysis of
not only the process and result of the resolution of medical disputes in the
Agency but also subsequent dispute resolution processes in case of failure in

the conclusion of mediation.

Key words : Medical treatment, medical accident, medical malpractice, medical
malpractice suit, medical dispute resolution system, medical dispute mediation
system, Medical Dispute Mediation Act, Korea Medical Dispute Mediation and

Arbitration Agency.
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