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1999'do) AFY BEHL WS Ado) HEAAT HF3A TFH e H=
At Qe AE & o] YT WAHA A8 AGHIUG BEHE Gl
= A9 At 240 g #AYl M FRLNYS FAFFAYFY e 2
WA MAME(two-tier liability system)E& =8 A, o9 A% R F3El
A Molel PAME 245AF0) vEAk Pod AR G AYARAE
(virtually unbreakable right to limit liability)V & SAFLZN ojHBALARLS ¢E &
AR Yt A7H BEE ¥ ARE A5PNA Dk AR A% A sl
3 AYAY AR (LAY AAYE QAR EME F28}A (recklessly and
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1) Griggs. Patrick. Limitation of Liability for Maritime Claims. London : LLP. 2005. at 3.
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"EREEN. HTR(MIR XIW)

with knowledge)',9) ui7t Bt BAED. o9 BAY §REEAe] YA @
HAALES =AE FRHT AYABAEY YA 298 %A HE Ro] o
=89 2305,

FA40) : BEE ¥ vi2A ¥ T E4A9 AYAE v, BEHA,
wilful misconduct, €19, 34, F83 7|1&, 433 713

. M2 &1

19299 IFAGFEEA AoiMe AR FHe EUo] B Wk, (o]3 ‘wpEApm}
HeFolgk 1) T @ B¢ WY AMo] Y AFPA0) ol I Y8 F A
€ A2E 2%F°] MYHAD 19299 wi2 A} YF3s WAZ 2 715]0) Y
. o2 U3 FA oj P IFshgol M2 vpEAk} WA AdFoZ JYPe
2R SAEE 449 A3 9 £3E9 NHE g4 2490 ALY FAPo) Y
857] o 232 @¥ 3 (fragmentation) 7} X H o) Edo] AZHo] fo}2)

olgid A& AN 19999 AP FAFT LS UMY YR 7y B
ol &% Y (o3} ‘BEYE Po¥olz ;)& Alhe] AT BFsA T 0
e v GAAAE & o) THAT YRJA7)7) 913519 M-

19999 EEZE HF M2 ASPol 3 HYAVAALFZA, "Bz 1%
I A2 FRES ¥4 19 1A FE Qo] &ME QPN JE=H
P8 Ex &7 S4E A7 AL L AAHEA B2#A(with intent to cause
damage or recklessly and knowledge that damage would probably result) #¥% =
Ee FRA2RE &7 24802 399 F9ols ALAA opy¥g m F3
33 ok

Hl BEE U ARZ AS¥H 22 AYAS WA= 192999 vp=ap §
%ol di¥ 1955 o) PA ABZE v 1961 FHriset YoF 19719
A2 9FA, 197598 2EE A4YFMAN @G53 Aok obga 1968 #o)a
Hl2u) 7, 19749 ol YA Szt 22T HAESo B 19769 WA
AR A8 AYARRG F FALSY MAdH BEAHQ AYAME wiMAG2

2) Dempsey. Paul Stephen. “International Air Cargo & Baggage Liability and the Tower of Babel”. 36
Geo. Wash. Int] L. Rev. 239 (2004). at 240.
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of24o| oI&t 3 SSHEOl S 201} MARE WHAR

AR 19769 BYAEzFo) APP olFE 19789 @¥=3 7, 1980d
UNZAEFLEZHAE S8 PAVAE7} 0SS AT

o) NY o) BY ARG 2EHo2 AYAVAES =QJH AT 2T WE
o] EA0|H He A GA7t ohth EHMuIE AAeAME AT LS
AT SASE AS ¥R YY) B % EAE B A5 PAE 2R
297 thiAlo)x, &8 FEE Ax hPdse A3 gote & WY Rojnd
g4919] WYAVASE A (justice) ) A7} oliet HAte] 719E F3 AL ¥
Ao 1 3ZAY 7128 ¥ TZHH (public policy)d EAMolthd

Savee ZEZE W) 82A Itz AIEe 2 F W] 2007. 12 8%
g S2jubele] diate wagel wal, 71 IS 19559 Hol2dN AFE w2
Apu} Wek(olsh A vlEAk} gekold $hHFH WA AT UG ¥¥ HE
£ Pas &3 Uk od] o] =2 T4 UIHY 1999 BEHE R
vl YNAE SHo AYAS MAASE BAREZA AYARAES F
%9 £9¢ 718D Yoprt FAYE A9 A% 9 FEH} WP T
o MAYATAALES] HHYS) =AS FPAE o 2 FHE FIL AU

Il. Hi2AH} XAl BES & B

1 wt2Ap Yok AAY 99

AR A9 A% Y 5883 BEY 240 A8 F Y& B oEH A
D 192939 Qe vpAkl Wek 2) 19559 #1o) 2818 M (Hague Protocol ol &3t
2R9 w2 ¥ek 3) 19619 Fchekatel ¥ oK Guadalajara Convention) 83t
239 wAu Qe 4) 19758 BEE AL A2 A3 #7134 L A4AZAM
o8te] 249 vp= Akl ek 5) 19999 2E2E ¥K(Montreal Convention)® R 6)

3) SiubelolME 1991, 12 31 ABE FU(H& AMT0R)ANM HZF, H4849 5 AZGFAY ¥
Qg MU AFEH SU¥ FA§ FIHA HAUAL iAo Ay FEol olF I ojon
QUTHAT692 VM. M7972 M1 BA. M798E A2Y GA. MEW6XR).

4 PRE 2409 AYAS wWAALE". RFAPRAA,. 420 A2s. B3k, 2007. 11, 10%.

5) “Limitation of liability is not a matter of justice. It is a rule of public policy which has its origin in
history and its justification in convenience.”- Bramley Moore {1964] 1 All ER 105 at 109 (P. 200
Lord Denning).
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"N, MTR(MIR KIN)

T&o] vi2Anl oA vte] e B9 T BAF 4] U AU e
$AY BE TAZYA FRIHA oY Bl FUY Soln

8719 H01293A, Atttz Yo A REGYPNE 5 i Yobg
EUE 4974& 43%TA & AFol7] o) 7] 1) WA )& 8ol vp=Apm}
WepAGRT F23 o) 19999 BEE Y vpEAbu Yokl ¥F A Pto)
L F F A PALS AGF) dAMT 749§ ) B BEg Yool
20039 1149 49 LEE FAE vp2Au} YA 2E EAFo) AASE Ag o
MEAE ohi@ct. v2Akt YopMAol #AY BE F7k} EEG Yok HFI)
YA ohishs @, 7129 W% BAEL A8 PEHUN AT LS BB}
ol A% FH8d Aoty

289 ¥6U9 AY& WA w2l Wk M5 (wilful misconduct) P #o)
2 943AM ABZRE AY Ex §F &4 AR Yo Ag§ AAROY, BERY
& W A2ZE ASPAME oF U HEY YW EHE ALY A AR &
ot EEY &0 FYAA F8Y/)2 dgonz gog 5 Yo AN A5
9 HEEA B3 443} $3A BT E H¥e) YA =39 o] € 47} 9
258 ojg@ Wl 1 FUe) EJE oW A4 Ao B

2. ZES W9 99 ¥ 49 2949y

7 BEfE e o9

2EAE UFE I MNEAM FAGTLEANNY 2uay FYuse Fa43
VIHERQH 7128 FHE &AuiPe) Yo, VA PP = =y £
WA Aol He 4NEF AR UG oYY BHg S A8 A1 A
39 vE2 A2 HHE B4 IAYTLLE TN 5Y TNEY 28 g

6) ¥4 B4L ‘The Convention for the Unification of Certain Rules for International Carriage by Air'olt}.

D A-d, P39 P IAFEFREFAYL No)aYPM o] E& EEZE A4YBMo i}
+3¥ ui2Ah} Yo 9 1999 EE§ Wee ANE @1 - EBE ‘FTAGEYY Bd-4
o @ 2409 AYJVAT -n)Zo] @l LM § ZYoa-" "GEFLFUGNA,, ANI A
2%, AIPFTEFYRY. 2007. 12. 111-1129 : Franks. M. R. “Airline Liability for Loss. Damage.
or Delay of Passenger Baggage™. Fordham J. Corp. & Fin L. Vol12 (2007). pA47.

8) AFE "'IAGIYRE,, GG FL(F). 2005 3079,

9) The Convention for the Unification of Certain Rules for International Carriage by Air. 1999. ICAO
Doc 9740. Para 4. 6.
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oi2je| M2t N 3RO APt PR0IS| UYHE BHKIALT

A8 Euds RojdE A& F HES T Qb0 o) BEAE P4 v
AT AY BN5E AR A NE g2 B AEE A s
g P43 A= FHY QAL FAGIAMRGoIRT # F ATk

AU, ZEE Yok 1 Ao EASI UAYE e W A 4FAMS WE
& &F3d 2 3 M99 A7} e WEES 4BF AT 1 F 53AA A
e BEFE ¥ AY B4 on] @& IvkEol HeHe FYPeHY W EEAF
AN E 12 A 22D FFLEAH 2¥AE BF ol HHE F AN
@ Aol Hj3o] ol o] ERHAW o] WY £P& AX EEHZ ¥l FFE
AW 0] gt FeReAE gFMG 19 EABoR ¥ + AE EEJE A
3371 AA7} H1& Be FEE AUL YNL W AR HA RPLIE #78
2 oj& AANE A9 7N7t AT AGHE 98 §3Y 2FEE ETEHD AN
ouz 1§ 3 9% %o £3& AY ¥ 5 Yl Egd Aol] BT

. 499 94 438 38 43 4943

(1) #3o{Aef Aj2t, Sabol CHE MY

2EE Yoo $FAAY A, 3o hE 2409 ¥ 0NSDRE 71EL
2 Ay 9 HA2PFeE 204 YA E(two-tier liability system) & =S
H$31 Q. & 1G4S §37) A2 A% Ao 2Fg AUAY E& AHEHA
& 3% FAYTLSUY MU 109SDR7AA AU & WHARAY E= AV &
Qe B3N Y(strict liability) & 234 S0, 2842 10¥SDR& 233e FE
o g E €498 FA3AAY vt JFAYE FaH, 1) &7 24
a¢ 189 & gy F4 T= #PE A9 = FX 9 (negligence or other
wrongful act or omission)el 93t A A kg AT 2) &7} A3AS AL E
= @Y 29 E= BAY F o= s 73y stk A& YFe B
Lo HYg HY & A oA, ¥5do] P FAFFNYL FHAA €9

10) Ibid.. Para 6.

11) ICAO. Doc. P10-05/99.

12) I1CAO Doc 8181

13) ICAO Docs 9145. 9146. 9147. and 9148

14) Hgse pagee 2EE YF ASP BT 2EAE A4dFMY 2YEE %3
R 9 AYAY o] 45 AYHA

15) APA. “FAFZT L4 A¥T AP, 1IYATF,. A19R A5 FF71AY A, 205. 6. 326%.
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"HREEEE, MTR(EIR ®1%)

(& 9 A2z 1Y, A2,

INY M2E FH A=Y 7P F4E 5P FRAYAYY 9ol & 5
A, FHER FE YAEAFE g2 949 A o] ZEE P A2
ZolM 3L 1= 10WSDRE #¥dYe] @ YZMY9] Ao BH3EZR o]
A& ‘M9 A (limits of Lability)'ol2t2 EHs= R BFYo) thate] o83
€ 2% Actk16)

(2) SHES0{ZWe| Hfof it Hig)

A9 AFEH e FFEE09 AYL AR 197 4150SDRE WAV =S
22 AYGHAAHE WF A2x AY). 28y dgo) 2509 ‘recklessly’ 5 M9
ABRAALR(F BF A2ZE A5Y)E W3¢ Foole B B=AL HEEA G
O HolAM w2t g R #HolaPAg 2L W gol,

(3) ool 5hE0l 28t Mg

CEIYE GlNE FEFREF /NFASSE B4 199 1.000SDRe) #l33
EQo s AAANUNE FF A2z A2g). ole w2l ok FL WAUES
o] FETIE B3 lkgT 250ZF(F 17€) 012, NWHFNFEE A=
A4 113 50002 F(%F 340€8) 22 47 FEee] BHA AND A} gzgeh

Z2EZE QA2 Y FETIE dHAE AT F3EY 248 A28y
dold HHo] B¢ A E AP} § AAE AY32 L5UANAE FAL AY
T FRARAD, ZTHFRTEE didte FAAYFAE Adqgesn JAdg 7
29 JFAY L TR )AL JHFANFREL FAY 4A9 Fedje] gl
B2 AQA #4d9 438Ye FHAIRGT doSE EHSA gue @gge
2 3o Aot a2y o] 409 ‘TR A (recklessly)’ 5 3 JA Gl A A}
(& B ARZ ASPE 3¢ Feolc T FxdL LA g Fol
A vr2ARe} opat Ho]a9 P e 22 W gol,

(4) Sl80f 2et 2]
ZEZE AYgdMe 389 mARTARE 1keF 17SDRZE FASHAL(E ¥ A2
Z A3, vgezde] YA S5A0A ‘TR A (recklessly)’ 5 A S A AL

16) A58, <9l ¥, 3099
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o{Z4e| M 3 SEHEON B 2Eel0| MAHE BHAIANR

(5 8 422 A5EH7t Ae AT AxHAA OS2 2 (unbreakable), F¥4<
o] §&5: Mol opyet {¥MYo] H{HUT) ol EEHE A4APA ] EE BE
#3 Qo A7)H BEZE Yok ANz ASPAIA Dt &dwde AAYE A4
HUME 228 (recklessly and with knowledge)'®) €jn]7} #8117k #Al &

I, 2Eg|& Y M2=x M58 sy
1. et A
7}. wilful misconduct®] A%

2ED) S HebS UM E ups}l go] vp2Ahl Yokg olo] B3 it 19209 HE
Apuba el BAle] ABRE 49U &7 £409 2 gt WA o E=
27} A48 WLo) e Frte FEA EdE, 1Yq) APt AFHE HA
o] 93t LAY ol &40 P WASAY AP ¥ % #8E& €
£3= AT E 7HAA oY INEI Ho YA

o] Heoke] B4 Aol: Foj7t ohz TF2ojolAed AYPAMRE A3t dole
‘dol' o, ol Aoz HE 71 YA PR A9 Ex FRA'E Yvizhe
RozA, 1o 9 meucke g Wouk F34(gross negligence, faute lourde) 742 =
EWeHA = AAdoldtn ¥h1e) e FuigAele dol'ol & Adel uxn
oo 718 s7te 74de) ‘wilful misconduct ol ol 9= W F(intentional
act) & BAE A & R ¥} Yok A L IugA ¥B &% =¥
o] 89 4 U= FAsjojor W1, 22 olFoAA ‘wilful misconductel FBsTiL
QAL default2he 2oHe ¥A HAT ok wilful misconductd] YFol Ba® F
AL ‘dol € Y237 989 B 3AY AERche 4FA goa Fohl

17) The Warsaw Convention Article 25 : The carrier shall not be entitled to avail himself of the
provisions of this Convention which exclude or limit his liability. if the damage is caused by his
wilful misconduct or by mh__dgfml], on hns part as. m accordance with the law of the Court
seised of the case. is considered be lent to '

18) 343 “AZE w2 At 1!45 *%4 ﬂl‘ﬂ*“‘} &‘!} "ﬂﬂl*}%—l #A47(2006. 10. 13. A3 2005
£3724 $3). "R AnAAY,. Ae3E, PJLAEMT. 2007. 7. 4598 : Goldhirsch. Lawrence B.. The
Warsaw Convention annotated : a legal handbook. Boston : Kluwer Law International. 2000. p.133.
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"HREEN, MTR(EIR RIR)

}. recklessly and with knowledge

oj21¥ wilful misconducte ZF2H4Y <t9(dol)9t 2 YA 3 (caractére
intentionnel)20 & 7}A| A, FAlol AHARHe)] didte] 13} gl FFYE THY
O3 A3 dFPAMe R0 A Rz o= Aol 472 JYAAE
o H4& TR, 73 P9 AYFY @2 Edo] op7H Atk o)ef, 1955
d Hague 9MolM= wilful misconductd) 7A¥§ Bt B&s 37 1349 wilful
misconduct §18 AA I, ‘46U 4 2 HBAY © &ALPS 22 A (with
intent to cause damage), Ev @ SHEHY MAYE YAHPME F2dA
(recklessly and with knowledge), ¥l £+ FAHY2 JolFozs &HE LA H
03 FFEHE F9de A8SA ol @t} ,20" 2 wilful misconductd] WE& FAH
22 Foj2E YA Aoz MU ol YWY AYel R § O 29
(intent) Ev @ AYHAME F23 A (recklessly and with knowledge) & wilful
misconduct®] 71d3} ol Ro] opyet FAH Aot

a8d AqgAMSAY AMaZdoezA Iog AYIFFME R A
A9 M2 FEIAI 3o B3] o]F FEY 4] gtk EAE ‘YAIUME BE
A AEdH 8.d0] 7|&S 299 FAT vR o= X AT FT Y=
e Folo.

2. 02 Ut #4 Ad

7). o4

(1) o) Zojl 77k Aoz B A8
=9 #PIAGA = TR A (recklessly)' & YA AiJ} JEHYAY F4$

19) 34, "IAGTE4YE,. F9AL 1985, 125-1279.

20) ‘wilful misconduct'® ¥ Zel BA§ YAHDME 1 FH9] YHE £U%ME A¢ & 19 W
Ae nyoz 1 AAF 1A ¥ FFoHA 2 YAE s Aol oM BHAe o
AHwilD & €82 S Holak- M, ¢ A, 1279,

21) “--if it is proved that the damage resulted from an act or omission of the carrier. his servants of
agents. done with intent to cause damage or recklessly and knowledge that damage would probably
result.-.”

22) Giemulla/Schmid. Warsaw Convention. Boston : Kluwer Law International, 2002. WC Art. 25.
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oi24e] 8 U $3HEO| M BaLlo| MAHE BAHIALR

Aoz AAYAE @stou, 1 FH A9 54 ARHAY 39T T, A
d 4 199 2L BFS AFROD 02 $PRAYAME T2 (recklessly)’
= H927} AARHT AXAY QAT AATHT AFBopol & AP22AM, £¥
ol7|8 TLES A0 A: AYE BT BRAT PAE g=Heoz & FE
o] 239 (quasi-intent) £ EFETH 714 aoo] J¢ #HPAE FEH &
¥ 4 (punitive damage)® W23 &ul4(nominal damage)ol VFHE Hel M. o
Ao 9% BEPNE IAT0) AFHA ohjBthe Aol Aedl, ‘recklessly ol v
#IY9Y Ao AR &dlge QA o, BEEE ¥epl B2l o
8 AdoNE AEH &8 5 ulARHEH (non-compensatory damages)E EA4E &
gicHA29%).

‘B9 87 (recklessly)’] Slule] ¥ FBAY 24+ FFE T ¥A=2 U
£87 $AYAE 2E0E(may) 29 AYoAR, F FAAME &7 wdE A
(probably)ol2H= BES] AN 2THI o] ‘probably' & oFF ¥E FES V4.
2 A9 guy} Zsez AYAR MAE FPde A 48 39 &4
7 g8 A9 T 292 ie d4E £ Acks Rl A 849 A4 (actual
knowledge) & U2¥A ¢od ¢ o 3 YD

(2) S 30l 717k U= B A3

Q2o A ‘B8 (recklessly)' & &HEAY A @ 229 FEH A4
T 3 39 QA4 o d¥ 94HA u(shut-eye) & JHRAEE BH, ol&
152 BANY 290§ guistue, v HsA e UCHdE ged HHo ¥R
A9E TUSA G $ck6) Joprl, A7 F4E AT & Hnegligence)
g Bu olE} 2 AAlo) ARG LUA e A Ex FANEA AU FoxE
2 A% Yojg Azo| o] FAAHA, AAE FARIA e PE IAY
he 2#7t AT

23) Williams. Glanville/B. A Hepple. Foundations of the Law of Tort. London : Butterworths. 1984.
pp.85-88.

94) Prosser. William Lloyd. Handbook of the Law of Torts. 4th ed.. St. Paul : West Pub. Co.. 1971,
pp.145-146. 183-185.

25) Mocatta Alan A. et al. Scrutton on Charterparties and Bills of Lading. 19th ed.. London : Sweet
& Maxwell. 1984. p.456.

26) Diamond. A. The Hague-Visby Rules. 2 Lloyd’s Maritime and Commercial Law Quarterly. 1978.
pp.245-246.

27) Goldhirsch. Lawrence B.. op. cit. 18). p.153.
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"EMEEY, MER(EIR EIWN)

ZF29 9 FEHA(recklessly)' & 88 & e B L T, o= ¢
T BEY Ao B FHE APe AEFY Ao2M FUY FA9 B4 @Y
olgte FZE AW F3. 4% + e F A3 TR A (recklessly) o)
72 B8 249 £ 2 J8AY AAY THY A4 EA e Ho] o
AFE KR Y FAdFo) A% Ae2M 549 490080 A48 4
AANE7t AFE 71§22 AFH, 34522 BUoiol T B S HAo
A FHE 349 & FEo 834 Aoz HAHAW

v 4= g4 %3

(1) Ha

VY HEME ER23} A (recklessly and with knowledge)= &3 wieh Zo] wilful
misconduct®} A'd# FAH Aoz 2 1 oJulE HA o] oIME wilful misconduct
o] HHES F3E € Ao,

25d dFPANE FrdAclE ¥FuU wilful misconduct”’} ‘dol Bots ‘Zd @
34 (gross negligence)’ol FT 7MA STk & Aol SHAME, Z3Ze @ajs)
o 7HA H=g Holx gl 1 Y Fete A= oA AP gon @
ot ‘A4 EAA T2 A (recklessly and with knowledge)'= H&8017} ohojA 3
9 wilful misconduct} Z& N9 xololA P =FE FHAL 4 A& Aol
71 AFde Ast o

(2) Z3A :

up2ARu} Pk M52 ZFAo] P& ‘dol'o] wilful misconductd] £01F e
W A 19539 #Be] 499 #FE BY ¥ ABRY ‘1] 4FH: I
A’ (faute équivalent au dol)& ‘FH4’(faute lourde)ol ol ‘BAME 4 = FA
= 38 & & #4'(faute inexcusable : inexcusable default)ol siZ&ciz &
O30 #Holz M7t APE ¥ 19573 ABE NAFF S L RI4RE v=A

28) Viney. G.. Remarques sur la distenction entre faute intentionnelle et faute lourde. D. 1975. Chron.
266 (F@4. "vr= A}t Y4 Wilful Misconduct®) 7™, "$2H 84, A6d ML 9382y
3, 1994, 4. 208-210HANA AAEH).

29) Giemulla/Schmid. op. cit. 22). WC Art. 25.

30) Cour de Cassation Requéte. 15 juilet 1941. J.C.P.. 1941, 1975. note. J. Mihura (34, <9 =&,
209l M AL BAE F e F4'9Y AgaRezH @ A2AU Y- L3971 Qg A,
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0iZ4o| oI&t W EHEOH WS BLle| MAUME! BIMAR

v Qok A252e] Mol @l Fel(do)ol BFee HAoF &4E F Qe M
£ U3 $AE & gl FAo)F &ML FVt ULE YAHRIME FFR
o) glo] olF BEaA A8 1A FA(faute délibérée) & BRTL TGN
o a8y, 19679 BAIME ‘dol'Y 38 8T HEANM By FUE A4
(faute lourde, gross negligence) & 2¥3t3 2 0) ‘dol'# FE3TH FAISGHATD

(3) &=

Q2ojA = wilful misconducts FFHA ojFe 21 A F F4}E F SlE A9
& 192 (deliberately) Z¥sE A AnEtD) F FRI}A'E &A7F A8
ks Aol h@ 1E9 F@F Q4 (subjective realization) Ex V49 FEE 94
Aoz mE A& Aolth Goldman v. Tai Airway International Ltd. AtZIIA33)
H1@7] 7180 LAR Us v} Zo] GAME AFHAE FFANA Fot &
AMES v)x] g $40] 2AFag o S 7189 FAA7 FEBA T
AW oMY LEE 7] At FREE AL FAE FF3e Aol Yoy ¥y of
Ug ols 2L BAIE AFAINA gLo2 Ao $74o| RYEAE RErE 2
£ 7130 a4dgolor ¥t A 9P &F ARE BEYIA A4HA X
B Aoz HYARAE FARA ge=vh

(4) 0|=

n)2 HP]AE wilful misconducts YWAQ FHAoy FHAe] oid 1 oY
o) Ao|t}3) AMi<y YL FAoM 1A 9 Y 2HEY e ALE B
I 130

19494 ©)2¢] x7] ¥#9] American Airlines Inc. v. Ulen APl YU 2 FAT

@ 4947 918 NP Q4§ Mg A @ Fdol Aoz FAY A € I A7} &
A 6 1Y 1939 AL AYE 2 §F 94 JIAE JA R

31) Emery v. Sabena. 5 December 1967: 1968 REDA 184.

32) Reed v. London and Rochester Trading Co. (1954) 2 Lloyd's Rep. 463.

33) (1932) 3 All. E. R. 693(C.A)

34) PHA. “HA7GFM A R AYARY ZAARSA 1Y Ee SATAY dBt lEE A4
oxd 2R S8 29 T 3299 v, 7IGYAT,. A103. 371G, 2002 9. 130,

35) Perera Co. v. Varig Brazilian Airlines Inc.. 775 F.2d 21. 23-24 (2d Cir. 1985) : Berner v. British
Commonwealth Pac. Airlines. Ltd. 346 F.2d 532. 536-37 (2d Cir. 1965} : Pasinato v. American
Airlines Inc. No. 93 C 1510. 1994 WL 171522. at 3 (N. D. Il. May 2. 1994).

36) Bayer Corp. v. British Airways. PLC. 210 F.3d 236. 238 (4th Cir. 2000).
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"EEN. NTR(EIR EIR)

9 fjute] 2 AMZE ¥|F 193 golgta doiztE BAS) wilful misconductr}
H& Aol o3, gut Ao A &8(FH) 8 o1 F Atk AE YUA gy
2 AVYAE dAY 2 EAE T RREAE Y ANPHE ¥ 39
wilful misconduct”} 4E¥F HHAT). ol2j¥ A# = 19504 Pekelis v. Transcontinental
& Western Air Inc3® Al E FA=g o, o] AlA§ F3 wilful misconducts=
A% 349 H¥E VAN @Y T2 GH8 ol B LA (d4A,
blind eye E+& shut eye)o] SJ3AME JHE + A& F98 3

3234 wilful misconducts FFA} (1) SdE 29 E= 22907 Oy Ex
FHE 29 FE AEF CUMAE F= (2) YT £ Y= AHE F2A B
AlBAS| 83 PHos I FHE o2 YHAY AN E P8 3
o gt WA )39

(5) =¥ 7|Et

ZYo M= &9 H4(negligence) # wilful misconductete] F#o) Qe ANY B
A o #4499 =7t FA AbeHextreme case of negligence)ol oI Zj#
34 (gross negligence)©] AT AFHI, Z AlghE Brlol 3] Z2PY Aole}xn
B0 ato] Huhe, YERE, e2Eol, 2HAGME ‘Toof AFeEs F'§
2 FRYolgt B3, wty 19 FHAe] i JAHA 24902 TR
Aof ¥k #o}a)

3. $eluele) A4 A

7). o4

(1) 220l 7i72 Boll H3h= U2T HE A8

37) American Airlines. Inc. v. Ulen. 186 F.2d 529. 533 (D.C. Cir. 1949).

38) Pekelis v. Transcon. & W. Air. Inc.. 187 F.2d 122. 124 (2d Cir. 1951).

39) Ospina v. Trans World Airlines Inc. 975 F.2d 35. 37 (2d Cir 1992) : In Re Korean Air Lines
Disaster. 932 F.2d 1475. 1479 (D.C. Cir. 1983) : Koninklijke Luchtvaart Maatschappij N.V. v. KLM
Royal Dutch Airlines Holland. 292 F.2d 775. 778 (D.C. Cir. 1961). Pekelis v. Transcon. & W. Air.
Inc.. 187 F.2d 122. 124 (2d Cir. 1951).

40) Goldhirsch. Lawrence B.. op. cit. 18). p.153.
41) Ibid.
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olue| 12t 3 S5HEOH P RIS MYMB HIMA

49 Qa7 ALe JAHAA @ F2d I9F 2o e A=Y BT
& Aeolnz FHAET RAL P9, 1o o s Adola e Al
042 olgd &MY s e AAFEA 2 e B, F 2T A4 9
gauA 29 YA2A 28 FAALY MEY 1E TAGIL G 490 o
of &¥4.

(2) DIEE 1o % 24 Ue ETHZ He A

ol uh2Ap Yok M52 YPHP vlFo] & o, wilful misconductol T3
= REY 998 1de TR FRHAAAE TRHA Ge AdelR A4 e
B4 YA 0 Dol fgHe Ao BE Aot & FEE Jdc &N
g9 gaiol A Vg AA=Z 3 &9 ¥ PAL A8 oH AR BFEA
g A Aoz A9 PHE LIS R2ZAM Zo) old HPHE AEAY
A9 AYE FeoE FUS A2 Aol P99 At PR & A2 2
2@ 99, 3 9989 4 Q& FHE opl AN§ AT EE I 2H
£ 8A3UA & 99 & V¥R 2t TIPS e AHITH

(3) ST =0l It dYE ks Al

2oy 99 S0 HU2 &7 TAHA g& Ao DAY &2 FUE #
Az &R s AE o] nNA B3 98¢ ZE SAE Yt 3
ojch4p vt WY, AW A9 FRE Hdol Ak FHE FEY 4=
W74 7hsAol BT Woha 28, ‘FR3A (recklessly)' 2 ¥ BHEAS
23S AYHAA T 1 FRLAE VA oIsE FR2A(RE FHER
S8R Told AP, I8 GoldA AFee] At 2AH}A oUF Re
2 719A 231 BAF H#A g ¥5& e AT v U4 A

) B2, THEZA(E),. GFAL 2000, 8149 : BEE. "), WEAL 2003 7668 ¢ £3A. Y
(3, WAL 2005, 7398 : $3¥ -0 "ASNAR,, G4 2005 142

43) o1FA. “ABHYH HFNABAAY $AF AYAY", ‘AR AAS A, AL, 1994
4389 : AN, @9 =F. 239 : NEZ-FSE "FUFAH),. YRAL 1996 47 A 8. 7R
AYEFE4AY SAAZAY" A, A5E. YAWN, 1974, 12 4833

i) AL A AFEY AFAYABADY FAART (EITAYAA,. AT Al @3RG
1993. 12. 1219,

£5) 732 ¢ =8 B

46) Ao, TAEZ (8, WAL 1996, 7137 : o1&, RYY-H Y, WIAL 1993, 3999

47) A7, A3, Ak 2002, 899 :
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"HPEEN, STM(EIE EIN)

FUS R0l & Achs 48] olof &)

Y. %3

FEE S (3ol AN J3tel) AFRA w2} Yo A2BR 73
€ &7t 44 Aol ALE ANFEME FRA @ FY E= 229E @
< A9 Eol A8 LA MGl Atke A YUME 1 AFHE 2wy
A FASAA e JEAY JHE Dehs ALZA, J0] Y Y2AYL AYA
d2FY A E T AAA AT a2 dF 3P FEFASZAE A5
2 Ao, EALYY g B A4 e & ofRaE F4do) ZGIE 2R
¢ 992 B7HE S do ST AP v AT 9 BEL PxE AE YA 2
33, AZE FUHEARSIA Y o2 FITHELST L€ EANA 99
AolA nFE YA hate] A= AHLE 27] YA A 5& 5o TR 99
of AFeA] ofyBTtL EAIR Abdlolth. ¥ ‘SR RAZFNG Ao WA o
FEE PR F olF¥ Y] wPAT' S} BAY, BulEF £ 2EHA v}
THE UAT A7) §5¥ 2FA D FHALE RAlo] A1FE A Fof wFo] 1
oA AQE ¥ QY& AF7) TR Bol T2 P AFekA oh
B3 FAIG A} o))

HEde 23U AYLSH FAFAE, £3U9 59 glo] FRHY YEo| &
48 39l 268 S48 24 A 19 E& 2 &4/ TAE Qe Ys
¥ AHRPAN FRIA ¥ F9) £ 2399 AR FEE WHEA, TAY §
YAEE FAGT ARl FE& P B & HAHFG0

o|ETt gM9] SFHBZNE g, vtEAul Wk B 29 1o FId
O3 QFHE FL0)2 B2 271 A4E WYY Yo me 2 FAAHA W) @
B AoA e, dRFHo2E ol A A3z Jste] AFY WEH o), &
o) AAYE ANJIAAY &89 T4E FEHA ZAR J=H P4
gujdeia @ o o]o)5h St FRee FHA AZGE NYe FAYo=

18) ZIL "y AT FAA AP HGEEA YA, A=, A28, WASHB, 1997,
515-516.

49) HYY 2004 7. 22 AL 20019458269 ¥A : iy 2005 9. 29. AT 2005426598 A : AP
2006. 10. 13. A3 2005943724 w4,

50) T 2006. 10. 26. A3 2004v}27082 A,

S AMEAgd 1987. 2. 3. A3 857HE4258 ¥,
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od2ie| o1 o $3HRON BB Baolol MUHS HHAMIANE

Soj2 Aoz ANAGT BAY v AU H29) HFY wFaE oo B,
U@ H48 Wo RRaA 1A &8 obvh e Q4224 Hed
RAolAT B 4 AT BAHYTESD)

o, A

AZAW, wilful misconduct® ‘TS’ ARE A, voprt t'Ede o2 W
dae AN e, ole 29 Agrthe ¥Weu F3(gross negligence) 7HEE
Q4] Qt SHARAE ETRIHA F= MGos Holop & Aotk ‘&fLPY ¥
(probably)7} 1&-& VAREH & F2@ Y91’ 279 probably' @ oFF FE TE
9 7h5Ae duldel Ao, A4 e FHAH] ol 7HF 2RV o @t
A 499 Bre Z4 oRE g oA naidor & AL 260l B4
2 &HuAge gHE QAR ALl oZg Huol & AW XN E HIAAEA
9 ojRojt}.

4 AYASRAAS E FTE5A9 PANS
7 &40 AR g8t

(1) Fat@AlgE2| 34t

BED]Q YFe 24900 A /A S3HEul F3-EAE H(baggage identification
tag) & AAA AEHcol T, EH 24U A4 A Y F3Eo KP
= P4, HEo] B £4A9 AP APE F Ak A& ARNA MERe=
SARES 8T Qo ojFY 27 #olPY FRAE okFA AAE 7HHA

52) Ay 1990. 1. 19, A 8946164 #2.

53) A&AEER 2001 7. 18 AL 20007830068 AL AVFI7] BARS A &Py TLE A
AdA “A1Be AAZHTEY B¢ FLE ‘minimum. minimum'e] Y& HAE {F27F &Udo
2 %A G AN A& HAHchl §Go 725t Hold FRAATE FAY A=
AN 2E7] U HAZAE A8A R A 2717 & GITBAE F4) o) 4@ FAA
7R ¥ vl glon, JAE ¥730) Ag AT IS AMNE WRAE FA] AFH0E F2XY
23§ 84 @l o] AR A/t HANRA HAThe Aotk a¥T. s 22 717 B9 ¥9le
oo FA§ dol ‘REaA 1z &7 ot gANEdE Jd22A 8y Ao &
FYtd] Qo™ #ARA.

54) 2H$BAEHES ofd AAYZAAN 2% A8 e RAE 7Hsdch- Dempsey. Paul Stephen.
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"HREEN, HER(KIR XIR)

@ ATHA3Z M3F HA) A5,

234 wpE AR Yool = 318 F(baggage check or luggage ticket)E jZAA
UF3A oly Y F9 24U AYAY F3E& L{Y F Q0D Yoy} FEEER
of ¥ZANI, 9 <A FF Ex AYAE FAE 7A3A oly§ FLdE
A7 Ao}, $HERY A ut2ARE Foko| YHME 2 g5A % AN 9
& XA opJ@TH (A4 M2%).

THE U FEY FAYTLS Fol GAW &¥o] ] uvi2 A Yeko) H{E 7
A% aQ02= 3 &7} §F24 F(during the carriage by air)of LA ¥ Aojojo}
¥o. BEYE HF ‘carriage by aird EFol 2409 BYHl(in the charge of
the carrier) & ¢ FFEE22 FIH AHAIEE A3Y). ol ui=Ak} @
k49 ‘transportation by airzhe 8old] duEE Ro2A, ¥F&S(transportation
by air) 59 E¥9 AXNRde 4209 B (contro) & FF9 AR I 2R
€ 71£22 Aol ulE Al Hoke] AZPHE EFo] ABYL T FF Bl e
U 599 @Rl e AHAA GdE Ro|ths6) 2400 FALR} Alojg] ok
o d3td FFELELE A Ao AP 49 AR Ex 4FE $399 59
flo] B E57eeE dAE Afde 1 98 24504 d% 242 $FeS
9 71T W9 Aoz FAHA18Z A4R).

(2) WY =sjuiael golXN

o, 538 9 38 5o UMY EHujge] FE AHY A5E 2 240)
E2EZE A% A AAQA E= AY 99 71Ee ARE ol f2 & AUA
® HESI EEFE Yool AW 21 T Y gHT A7 & A 2
gy EE 2$oM: P, AAY E&= 71El v]BEA &4 (non-compensatory
damages) & R4E & ATHA28Z A2E). ut2 A} ok o)} 22 FAI3A 73

op. cit. 2). at 291.

55) otk 1955¢ MAE wiEAkh Hek A4 Alge) 23§ BFANA7 s AAPYFE} Y «
e Aol AWk o/ T4 AAY v2Au P A= Y MR} LFHE BE WS
#° B3 F¥E 2ANQ ‘o AYFE 9 $34 E(passenger ticket and baggage check)' 7} WFH I
AL, 9 $H0] ojNFH APE v A} Yok A3 Y A2V LFHE ZE WEE B2 2
28 EMEA AAYIA 9 $IFEE GEURTOYE $FE4U0) WEY FHEERE ANHA
ol £3HEE YRACAS AZPE w2l Yok AR A2¢o] BE AYAY FP§ LY
[ L FAA oljgct- didd 2006 10. 13. A 2005%3724 &34,

56) Whalen. Thomas. “The New Warsaw Convention: the Montreal Convention”. Air & Space L. Vol.
25 (2000). p.18.
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oi24e) o1t 9 £3HREOI UL BE0I0| HARS WHKIALR

& A @3 AUz F=2)5D

A u2 FPEPANE B2 (recklessly) = F9A7F A9 AUAAY
BT YYTHT HFLolol & Yo zA, & op|¥ =Y AYY U
d¥e SABT #RAS Y98 gxFoz ¥ F19(quasi-intent) & BIHHN® 7
2347 (recklessly)” #% #HR99 BSoIE FEH & Fo] AFEh

U 349 99 73

(1) ¥t HAlol| 37 == 258 WIISK 28 BT

488 &R TE QL G2 RE 79 olule] ABLE Aysoior FHE
Edg ¥ A3 A2Y). A& Fole A= YT A A FHE Ex
HEE AEY 4 Ae 2HE 2 ojuld] ARz Ayjdelop ¥ I 7INE
AR A9 249 29 A g ¥ WARTIL 2EET BY TS
2448 $FHA BRI AAE AL A 71T Wl 2N A
= AEscor Bt £499 ‘wilful misconduct’e] RATH ST vpAFR] o]}

2EZE Yoo £AMARTIL BEo) EAA EFIAY =AU} &
¢ EE £40] SA9 @Ry s)d%e 239 A2¢E PR YHADZ Al
). d714 ¢49l0] 2EE WY ARE A5 AJYAG AR A3he B
2% AL 3o Fug FFE & APt FAY. olsh BAH, w2y
u Qe MBE Al ANzt FFBAN R APDAN, YL FF 28
s Aae) MAY Ave FART Qe v2A Pk ABE Alge F2 A
A &HuAAY FHo) A% Ro|E2 ANz AL/E AR FFE FFEEA
o WgAYg ASAY Ase FPo AL BERATE BHA A BH

57) uh2Abe Wk A7 ARSE FAGZ LSS SRy AdAMe A9H &ufdo] AASA
githe Ao v} Awdde] BB Balol7] Mol P4 wilful misconduct® Y ZsciEs I
A & AAAE 2§ 4 fess JJYee A A2 g4

58) Prosser. William Lloyd. op. cit. 23). pp.145-146. 183-185.

50) £4A%0] EZFVEL YRR Afol Y Altcket)y EE YPFA o] EANE APE 2 571
BASE A oy 444 IFE FYHAE opjdnia QA Yot 2y 238 A
AL §499 AYg AFNNE TP AW BEAE ¥ A28 AVRE Rolgde Aol
- 222 ¢ =& 1269 : Dempsey. Paul Stephen. op. cit. 2). at 309.

60) Highlands Ins. Co.. 739 F.2d at 539 : Nwachuwu v. KLM Royal Dutch Airlines. 166 F. Supp. 2d
1136, 1141-42 (E.D. Mich. 2001).

61) Kordich v. Butler Aviation detroit. Inc.. (1981) 103 Mich App 566. 303 Nwzd 238.
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"HREE, SITR(EIE XIR)

HEY ZEZ FF ABRAM FPHL A& 239 7o) UL $BeS
A9 S gAY 2 AMe dPelol 2dE YA 2 WYL BAE F A= 5
°of A¥E TA He ABelx, oY 2 &Rt FFLEUY FEEA (recklessly) ¥
P9l A% F2e AT 28] £ AL ozt A4 ol2A "g.

(2) ¥119| 7{o42kad(contributory negligence)0| U= AP

ZEAE ¥ ANz 93A &l Fe 3Fse A FAo) = S 1 A
T ARHSAY WA & Uk 449 AY F= F3EF B &89 B9 o
49 #4 Ex 7Iet B8 AU 2397} &4 E SHAANAY & SdEg

T A€ 438 FRde €499 ¥do] Suiye] we} FH) T= RpRHoz
HAE 5 Ao 3B Feole $3U9 9ol Jed S R T ¥
A B9 B P97 AE B FHE AP JHE 2A3AY NG 32
A 25U o] HWAY & A}, AR, $309 EZF A (defective packing)©)
A B 2499 o] WA xE A¥Y F A FA4A LA (comparative
negligence principles)o] 43 & ZSo FLHE)

(3) 2820| 248 L3 i5tof 2E =XIE B+ Z2 olo] WSk &

ZE2E PGl g3 A¥ez AW &9 FRo), 45U A 39 A
A 2 dAYl & (damage) & FAF7) He) PAPos 97HE ZE FAE
AR A, Ee 29 ZL ZANE H3e Ao] BEIATE A Y5 o
€ AU g BART AHA9Z). ‘BE ZN'e §& 590 2P AU ¥R
€ APe ZE AF=2X(precaution) § 1 S & PAH7] Aste] REFoz o
88 ¢ & 958 X2 FAHI Yo o] PHE A4, $38Eo) BB
9] Feolw APHoz2 AFA.

CEZE Q¥ goid ) A¥oz A% &89 F S ool up= A} Hopio)
‘EE 8% A guo] HAHE, oo B FHEY & FARME=
TEEY TR BY 2 F& FREHEH $AR 9ol 25U T HY W
A AYE AA Geoh vGEFHEY &3 B 243 FARAME £49 E=
3 ARl Y el Mg dAg AGAITE A2,

62) o1%} YUY BAZE Stone v. Mexicana Airlines Inc. (1979. CA10 Colo) 610 F2d 699 X Bergman v.
Pan American World Airways Inc. (1969. 1st Dept) 32 App Div 2d 95. 299 NYS2d 982 Eo) <o}

63) Mfrs. Hanover Trust Co. v. Alitalia Airlines. 429 F. Supp. 94. 967 (D.C.N.Y. 1977).
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0iZ42] Q1% 3 F3HRO| M PA2IS| MAMS BHAL

T3 389 &¥s BANAE vi2ZA Pobde ‘RE YaY ZA P &
o], g40) B WA, &3 T dHs 1) 3EY TRE TR 4 Ex 3
A, 2) €49 99 Ao 9% TFAY, J) A4 E: FEFEY 4 Ex HEY
£43 BAY FTI7BY 90 Ao vRE AYE YFH wole BAIGRS
#¥ 22 ¥oko] 8713 (act of God)S) FAE TEAFNA] opIE A& A3
2= ZES Yokt PHEL $FeEYE UE 258U ST AW ¥
AMYHT B & 2R =K 3} U

v, 2H3a J0 o oS

1. ‘2287 (recklessly)’s] |4 EA

2E3 g Yok ulzAl Yo MAY FHe BGT o] FHAY] At B
3 Pekolrh, ul2 Akl ¥kl kg A(FE)WYo) vl BAlS B FIAUS
HekAQl WA o2 AYA P HEs} v HAthe FAE AAW, o F8
¥ AL AYAR Axo] h& $P0) YR Hlws o]FojA ZFo] o] F AU= &Y
3} FLoM JHPAZAALY FHY P& A T2 idd Y ¥
S3H2 £33 o).

vh2 Akt YoFe ‘wilful misconduct & YA AR 332 ANL 4= ¥
o #Mo] Ao HE] FL Fho WEFHA W JAAES AYARE
A=y A3 248 FEse 2ge UAh 53 dAgdd BdoAE o o
Buo) ZAPTAEC) AYVEAL YR ¥ F£Folge AN 222 %@E |
Asto] Yool AYABAE AN Feholi ) ol & wPde] BEE oA
= oA Ay, B i MYl A= wilful misconduct HAA HY Ee
#9989 E= 229 (negligence or wrongful act or omission)' 2He §01& AHESHI
ATHA21%).5

64) BE2E A A4 9 BEE S A8

65) £2= @9 =&, 1287 : Dempsey. Paul Stephen. op. cit. 2). at 313.

66) G % RIS AYAE] B AT, "FEYEF=Y,. A4, 2000, 4. 28T ol

67) 19613 Guadalajara W9k AM3RNME ‘the acts and omissions of the actual carrier and of his servants
and agent -~ be deemed to be also those of the contracting carrier 2t FAE2E2MA. wilful
misconduct Aol ‘the acts and omissions'©}ZHe A%t FAHE Kol AR AUk 1971d
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"EREEE, NTR(EIR RIR)

S E2EIE ¥ME A4 A, Baol dd Aol hHM = 109SDRE 7]
T22 FRAYYFH FLFFNYF2e 204 AUA S(two-tier Liability system)E
EQe B, o449 48 9 F3E tP MYl M 2430 vp2 A} Y
Fd ANAA e WYA A E(virtually unbreakable right to limit liability)ss) &
SHARSZR o|HFAALS P& AL, F3) E B8 YY) AoNE B
A YA #A(absolutely unbreakable right to limit Liability)69 & whE o)t}

olgd BHAM EY, oA AR 9 38 AW Mol MM AU A
9 28 JABARALY ol FAY DY & AR EAolnz, Y} 73
& ¥ Jt2 F88 ‘FRA(recklessly)'s) £¢ YF4 AHIE= Ho] MY
ARAES] PHE |AST 2 YAHE F8Y 4 A ZEYL YFe 1 ME
AN IAFZTEEANY LAY o)drze 848 AHARIT o Yot A4
B4 71¢ 33 &6 Beds AFHA0 o)& wsa qle], Ay
U RIEE ui@F A ojydic Y@

2. 45343 AFA=Y &4

USNYTG A QYA AARE FA3E 2HS, YTAAL 93))
A A Bolol & Rolx, B39 YEE 2Tk

Aq71A &HLge Faiol P A4 JRE FEPA UM o= AR FAJ
gadsle EAs #AdA, FRA 71Z(subjective test)F ABH 7)1 (objective
test) <] oHio] ot

Guatemala &) (M21%). 1975 Montreal A4 3A (M21x) B BEel§ Y A2AZAME ‘the -
carrier shall be wholly or partly exonerated from its liability - that such negligence or wrongful act
or omission caused or contributed to the damage 83 FA 33 Ut}

68) Griggs. Patrick. op. cit. 1). at 3.

69) %4714 ‘absolutely'= 28 A (recklessly)’ § MYAY WAL R(REF ¥k 422 A5%) 7 9l
€ A= A=A A F25 2 (unbreakable). F8MYo) FREE RAo] ofiz MY F834 o)
g E& F=H2A S, virtually' 7t BESozE AYAY AAS A5y AdHoe
€ 3 830 AR2K A A=AA Fere £9 ¥ g3 oYl uo), A YEg
38 A,

70) The Convention for the Unification of Certain Rules for International Carriage by Air. 1999, ICAQ
Doc 9740. Para 4.

M) ¥4 : 333 99 =& 4649

72) ol AZEEA UMY Wi fAle) APAYA FP 197649 YIE nj¥s}A g5o)d. wa
A f2ut 39 299 ANE FUNA el AMEE $498 DE. 99 A, 2005 1439 ¥
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oi2de] o1a 3 ABHEOI B PH0Io| HAMS HRAR

HA, LA Q89 AN R A FFAQY FEPHS 280 FEHLER
Efgge do] it A4E AAZ HFolck et dF, & 260 AR
AAI e Q4 2 ANE 71Zoz e e Yol @ J1ELE &%
olo] ¢gtolok #H A4l (what he should have known)ol otuz AAz I e
A4 (what he actually knew)ol FSlolubel @3 A B F@H JEPELS ¥
£9l9) AaA A B BAg AT Ro2AM VLY BEE ¢ 7 UE
S39lo] £499 A4 g YFHE AL AP 4A Fot AHHLE AYAR
AARS A8 4F8 AsA ® Aoly] HE AR FAN qE& }HA
R¥che vlgo] ArIso] Ko

geoz ABH FUIYe 2499 AYAdRE IR§ JPH2E FINA @
o}E &H9Qe] Fule FFg L] &HEP g dF WY& dehle
(demonstrate) ABA AHAT Uod FRE}Y AR, F ¥ 240 U4
sojol ¥ Mol RE P22 3o B Yot AEH By
¥e £499 &sge] Falel dd A4 g ‘A4 /AA4 (probability)’, E A2
(prevision) /NG 2.2 Helgroam &dge daidl A 49 849 A4E ¥
A2 &= Aol iy, ojF giel AP AANsHE FAZ & HHHEEE €
A2 S RAonE $829 YFUY) Y oA eE AAHA 2uAR BRI
2 He QA7 WESS ATT # + WD o2l BAAY YU FEIH
o Eolgte Aot

A, ‘B2 8 (recklessly)’d 238 938 HAHT AYABAAARS A
M9lo] MARNA S8 AINW YFIIEE o] vA|geR A& ¥t
qithi Bh76) uwrekd A#Y 7)F(objective test)ol Wk, FH FHL2REH &HL
Ao gEd B Ay R E #EHE Ro] v 2.7

73) Mocatta Alan A. et al.. op. cit. 25). p.456 : Diamond. A.. op. cit. 26). pp.245-246.

74) Tetley. William. Marine Cargo Claims. 3rd ed.. Blais : International Shipping Publications. 1988.
p.38 : Wilson. John F.. Carriage of Goods by Ses. fth ed.. Harlow : Pearson Education Ltd.. 2008.
p.203

75) Seriaux. A. La faute du Transporteur. 1984, n°335 (R4 & Q¥ "43E4U9 AYAH W) AAL
#9 Paus [ HAo A 2F" "HSERAT,. AHE $2H ¢ H ., 2006. 6. 138-1399
X AR

76) BRE. 29 = U7

77) 2wd 32 BAE TAU 92 292 @ YU 783 JEd A3 Il 2 giol o
nEo ulZ @i IYdn ZPA Y Fo A7t 43B3Y Je§ A9 Yot PrrEoh-
Goldhirsch. Lawrence B.. op. cit. 18). p.153.
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"HRELN, MTIM(EIM W)

T 28909 FRO EAGRE Bkt 3ol Dol & AL 2499] &
HeddY FE A2E FAo2 =Yt F9o) )AL APl ¥ WY 2NE H
SHEAY dFold. ¢ davl AL ANADE o] & TS (tumn a blind
eye) Y ZAE H3A G AL 280 FE3P RATT @ 5 Ak

3. g5 24

ZEYZ FY I3 324U Sl PAY Vg9 ZhoE QY u g
ol AR REE AUt FAET. 45U AYEE MY eI} AR
Aol o F w2 st WY £AY A9E 2AY 5 Y= 2y AYEn
1 HYES FFehe v ge Aoy £330 2o AU Aol FPAA A}
HFE7L "ot 2dte $4UES ANEY F7ME BYNEL $IA E= §F
HEEE7IAE B3a] 4 Z2 3 § LH|RA WY £ o), AR 1Y
HYAY L AY v 8L Aue Bgo) AL,

Wk 25UL PG| HAHE THAYE AA 51 F9o] WANE mYY
BobA ARHE AR A4 ZF Axe F72 Qe iy &AE o
¢ FHo2E ArS ool ok FANYY FRYIt ARo) YYSHAY. ol na}
TS B TAZG FFFHo2 AYAVAL YO YT ATE QAP A
FH M8 77 oJFA FHE AW/ S BAE Goko) vIdYP Qo) 2 FAYAL
A9 JHAAE o= Moz HFY AU/} S FAFH Buo] ZaNAA Hd

L&Y AYARAES 712 & 282 249089 998 Pudd F 2Ee 44
233 AYHA 7HHoz FYRE A 832 o= ol B £50) B
3he OE BAAE & 94 E& $3Q, 24749, A4, BALRLIRNES
A% EUE ouE 490 AYARE BT o= o]g9 &t n¥oz A
2d ¢ Atk IS AYARARE BA ZAAD] AR PEM0) o] FAAES
st M EEEY EA'SIE & £ A8

Y o] YA, v gAY ARE 20] AR = UE FELEU0)
TEH &€ A IRE JIAT ¢FE 59 JHAE AsE B9t EAolnl o

78) BAL-HYE. 99 =E. 1381399,

79) 9=9 Marine Insurance Act Sec 55(2)(a)& ME¥A9 wilful misconduct’} Y& B S RAAE 2
FRYE AA Feda FPW.

80) HAE. 29 =& 109,
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oj24e] &t 3 $EHRO| WS Raelel MYHE HHHIALR

He 3%, 68 B £3Q 53 22 AHAES FIFEEUY #3FANEA §
& 2AZ 3o o|F TE F AL AojH, FANE T ¥34Y /Y& 83 +
E QA& Rolthdb

EEZE Yok 2H)AS o|YRE9 FAHE AF}A oY EHE Y3
7] 918 A3 #H9 $Ue A2 YIE 5 IAYI LS E HEe | A
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[Abstract]

A Study on Reasons of Exception of the Air Carriers’
Limitation of Liability in relation to delay and baggage

Yang, Seok-Wan
Professor, Faculty of Law. Jeju National Univ.

The Convention for the Unification of Certain Rules for International Carriage by
Air (hereinafter referred to "Montreal Convention') was formally took effect on May 28,
1999. Montreal Convention was came into force November 4, 2003 on the 60th day of

the deposit of ratification to ICAO from the US as the 30th nation in September 5, 2003.
- The Montreal Convention Article 22(5) provides “The foregoing provisions of paragraphs
1 and 2 (limits of liability in relation to delay and baggage) of this Article shall not
apply if it is proved that the damage resulted from an act or omission of the carrier,
its servants or agents, done with intent to cause damage or recklessly and with
knowledge that damage would probably result: provided that, in the case of such act
or omission of a servant or agent, it is also provided that such servant or agent was
acting within the scope of its employment.”

The concept of ‘recklessly and with knowledge’ was defined in the Warsaw Convention of
1929, as having the concept of ‘wilful misconduct.” Based upon the comparative
analysis, this paper points out the difference between the concept of ‘wilful misconduct’
and ‘recklessly and with knowledge', and between the concept of ‘recklessly and with
knowledge’ and ‘quasi-intent’ or ‘gross negligence’ in the Convention and that of the
Korean private law system.

Herewith the interpretation of ‘recklessly and with knowledge’ is critical for the
carrier to be benefited from the limitation of liability provisions. There have been the
two ways to interpret the terms, that is subjective test to read the carriers’ recognition
itself and the objective test to read the carrier's considering the circumstances of loss
occurred. Considering the drafters’ intention to be admitted to exception of carrier's
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liability limitation to protect the damaged parties concerned, the latter test will be
more desirable to realize the legal purpose to exclude the application of the limit of
liability provisions.

Montreal Convention will serve as a new set of rules that replaces Canada’s version
of the Warsaw Convention in the near future. Additionally this paper emphasizes the
importance of the unification in the interpretation of the provisions of the Conventions
world wide.

Key words : Montreal Convention, Warsaw Convention, reasons of exception of the air

carrier's limitation of liability, recklessly and with knowledge, wilful misconduct.
quasi-intent, gross negligence, subjective test, objective test
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