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[Abstract]

A Study on the Concept of Risk of Loss

Lee Woo Jin

Protessor, Division of Police, Baekseok University

It is well known that Article 537 of the Civil Code stipulates “periculum
est debitoris” in principle, and Article 538 prescribes “periculum est
creditoris” as an exception. Several foreign countries including Germany,
America and Japan have the same principle that the debtor should risk the
loss or destruction of the subject matter of the contract without any fault
of the parties of the bilateral contract. They have the similar exceptions
that the risk is shifted from the debtor to the creditor. The exception cases
are where the creditor is negligent in the loss or destruction, where the loss
or destruction occurs without any fault of the parties while the creditor
delays reception of the subject matter, and where the subject matter is
delivered to the creditor before its title is transferred to him. That is, it is
generally considered that the responsible party or the party worthy of the
risk bears the risk. Therefore, our civil law is considered to be very valid
even in the comparative law.

Meanwhile, The case of unfair dismissal from work has been the major
application of Korean Civil Law Article 538 paragraph two and there has
been many discussions about if the dismissal is decided as invalid, then
whether the profit employee has earned by taking another job while he was
dismissed is considered as the subject of the reimbursement of Article 538
paragraph two. That is to say because Labor Standard Act Article 45 is

about shutdown allowance, the purpose of this article is different from that
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of Civil Law Article 538 and therefore we can not apply both articles at
the same time. As we have seen in the Back Pay rule, we have to decide
the degree to which we have to relieve the victim that conforms the
Principle of Equity and such degree differs depending on each country's

situation.

Key words : Risk, Risk of Loss, Obligor's Burden to Bear Risk, Obligee’s
Burden to Bear Risk
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