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[Abstract]

A Study on Unconstitutionality of Order to give written
apology stipulated in Act on the Prevention of and

Countermeasures against Violence in Schools:
Focused on Judgment by Seoul High Court 2015. 2. 6. sun-go
2014ka-gi589

Jang, Hye-Jin
Professor, Jeju National University Law School

The Act on the Prevention of and Countermeasures against Violence in
Schools (hereinafter referred to as “School Violence Act”) was enacted on
January 29, 2004 and effective from July 30, 2004 for the purpose of
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protecting the human rights of students and raising students as healthy
members of society through the protection of victim students, the guidance
and education of aggressor students, and mediation between victim students
and aggressor students, by providing for matters necessary for the prevention
of and countermeasures against violence in schools.

The School Violence Act stipulates definitions on violence in schools,
responsibilities of national and local government to prevent violence in
schools, countermeasures to protect victim students and guide and educate
aggressor students for violence case in schools.

Meanwhile, Article 17(1).1. of the School Violence Act stipulates “an
order to give a written apology to a victim student” as lightest countermeasures
among enumerated countermeasures against aggressor students but it has
been pointed out a lot whether written apology is appropriate for the
purpose of guidance and education of aggressor students.

In that regard, an aggressor student who was ordered to give written
apology under the School Violence Act filed a suit to declare nullification
of such order given and requested adjudication on the constitutionality of
Article 17(1).1. of the School Violence Act. The Seoul High Court in 2015.
2. 6. sun—go 2014ka-gi589 dismissed such request of adjudication on the
constitutionality on the grounds that Article 17(1).1. of the School Violence
Act does not violate freedom of conscience given in the Constitution nor
violate personal right against principle of proportionality.

However, the aforementioned judgment by the High Court was not
reviewed enough to be consistent with rulings the Constitutional Court has
been made in regard to freedom of conscience and personal right. Taking a
look at the School Violence Act closely, written apology would violate
freedom of aggressor student’s conscience and personal right due to nature
of compulsion on aggressor student.

For aggressor student proceeding written apology against his/her own
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conscience, the goal

to guide and educate aggressor student under the School

Violence Act won't achieve. Reversely, aggressor student’s refusal on order

of written apology would deem secondary damage to victim student. Therefore,

the order of written apology would not be appropriate in that such

apology does not achieve the purpose of the protection of victim student

and the guidance and education of aggressor student (in terms of effectiveness

of countermeasure).

Taking into consideration of level of bulling, causes

thereby and regular behavior by aggressor student, we need to fully discuss

to introduce warning, reprimand or deferral as lightest countermeasures (in

terms of minimum of countermeasure) to the School Violence Act.

Key words : Violence in School, Countermeasure on aggressor student,

written apology, freedom of conscience, personal right
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